population numbers, trends, geographic distribution, or any quantifiable information on
the amount and quality of existing habitat for a single species of wildlife or aquatic life.
including 50 species of special concern. as well as listed and candidate species for the
Endangered Species Act (ESA). Both the U.S. Fish and Wildlife Service and Montana
Department of Fish, Wildlife and Parks commented on the lack of baseline data and the
fact that such data gaps would make it impossible to quantify the impacts of CBM
development on any species of wildlife or aquatic life, Without this baseline data, there is
no way to quantify the cumulative impacts on particular species of wildlife or aquatic
life, therefore BLM has failed to comply with NEPA.

BLM also violated 40 C.F.R. 1502.22 by not dislosing its lack of information on
popluation numbers, trends, distribution, and the amount, location, and quantity of’
available habitat for most species of wildlife and aquatic life; and by not collecting data
for this analysis.

Not surprisingly, the 2003 FEIS/RMP fails to quantify the cumulative impacts of
methane development on a single species of wildlife or aquatic life. Instead, BLM
describes the types of impacts on wildlife and aquatic life under Alternative A (no action)
and then states the obvious: Impacts from the four action alternatives in Montana and
from methane development in Wyoming would be greater because there will be more
development. FEIS 4-171, 4-181. These general statements regarding cumulative impacts
do not constitute the hard look required by NEPA. Cuddy Mountain, 137 F.3d at 1376.

The 2003 FEIS/RMP fails to evaluate the impacts of discharges. including increased
bicarbonate and ammonia levels, on aquatic life despite BLM and MDFWP concerns
about such impacts. As you are aware, MDFWP has proposed a draft criteria for
bicarbonate to protect aquatic life. Since the BLM signed the ROD in April of 2003,
significant new information has emerged indicating that methane discharges potentially
pose both acute and chronic toxicity issues for aquatic life. This new information
includes numerous Whole Effluent Toxicity (WET) failures by several companies”
discharges. including Fidelity Exploration & Production Company (FEPCO) in Montana
and Andadarko Petroleum Company in Wyoming. BLM needs to consider this new
information and evaluate the potential impacts of such discharges on aquatic life. This
analysis should include isolating the pollutants likely causing the toxicity.

V.  Miscellaneous Issues
‘A, Down-Hole Separation Pilot Project

BLM needs to consider requiring a pilot project to test the feasibility of downhole
separation technology in the Basin as a mitigation measure or alternative means of
development the methane resource. Down hole separation is an evolving technology in
the carly stages of field testing. There are several different types of down hole separation
used for gas/water separation that hold the potential of minimizing the environmental
risks associated with methane wastewater.
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Down hole separation utilizes specially designed pumps that separate wastewater and gas
by centrifugal or gravitational forces within the well bore or in the subsurface formation.
These pumps can be used to lift fluids or reversed to inject fluids. Natural gravity
separation occurs within the well as water settles to the bottom and the gas rises to the
water surface. Gas is extracted while the remaining water is pumped into a deeper
receiving formation through a separate injection line. provided that the down hole pump,
or hydro-cyelone. is carefully located at the correct depth in the well. This system
requires that there be an adequate receiving formation with adequate separation between
it and the producing formation.

Only a small amount of produced water, about 3%, actually reaches the surface. This

could almost eliminate the need for impoundment structures, water treatment facilities,
and could greatly reduce production costs for gas producers and surface soil and water
impacts. See Document 1, Exhibit K and L discussing findings of Dougherty 2000 and
Classroom Energy 2003. This technology is still in the development and testing stage.

Cyclotech has developed an in-line auger (gas/liquid separator) that is designed to
remove a major portion of free gas from production well fluids. The result is a dryer gas
which is easier and cheaper to lift to the surface because there is less frictional and heat
pressures produced by dense liquid phases. /d. Roughrider Water’s Sahara down-hole
water and gas filter is capable of production at depths of 500 to 1,000 ft below surface
with bottom-hole pressures up to 100 psi. Test wells have been in operation for more
than 13,000 hours without down time. [d.

If down hole separation technology is shown to be technologically feasible, it could
potentially eliminate methane wastewater and reduce production costs for methane
producers.

B. Relationship and Coordination with Ongoing RMP Revision

Early this year, BLM conducted scoping for its proposal to amend the Resource
Management Plans for the Powder River and Big Dry Resource Areas. BLM needs to
explain how it intends to coordinate this supplement process with the ongoing RMP
revision.

VL. Closing

Northern Plains and its members remain deeply skeptical of BLM’s sincerity in this
NEPA process. Northern Plains is not encouraged by the fact that BLM makes no
mention of its sister co-lead agencies in the 2003 FEIS/RMP process, MDEQ and
MBOGC, in the Notice of Intent for this supplement. As discussed herein, it is simply
impossible for BLM to adequately consider the cumulative impacts of methane
development, including but not limited to the Tongue River Railroad. and a spectrum of
phased development alternatives, without working closely with and in a cooperative
fashion with these Montana agencies.
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Once again, it appears as if BLM intends to adopt its “go it alone™ attitude and not even
bother to solicit the input of sister federal and state agencies. including its sister co-lead
agencies in the 2003 FEIS/RPM process. In this atmosphere. Northern Plains is not
optimistic that its comments will ever be read much less considered by BLM in this
NEPA process. This administration should be well aware of the ramifications of such an
approach by now.

The fact that BLM is cavalierly willing to engage in this behavior once again reflects an
utter disregard for its responsibilities under the NEPA, FLPMA, CWA, and CAA-the
Nation’s bedrock conservation and pollution prevention laws. BLM’s behavior also
reflects an utter disregard for the concerns of the ranchers and irrigators whose private
property and livelihood will be most directly impacted by methane development.

Northern Plains has been honest with BLM regarding its consistent position that methane
development be done responsibly and in a manner that does not leave the Basin’s scarce
rivers polluted and aquifers depleted, wells and springs dried up, and farming and
ranching communities devastated, and wildlife habitat fragmented for generations to
come.

In response to a question about the then pending national energy legislation, a BLM
spokesperson in Colorado recently stated that “regardless of what changes may be in
store, local areas will have to assume some of the impacts of energy development.” She
said “these kinds of sacrifices are necessary in order for the 1.8, to become less
dependent on foreign energy sources.”

If BLM intends to have the ranchers and the irrigators of the Basin sacrifice their ranches.
their farms, their air quality, their wells and springs. their alfalfa fields and hay meadows,
their quiet solitude, their air quality, their hunting and fishing heritage, their way of life,
and their children and granchildrens” futures to allow the methane resources of the Basin
to be developed as fast as possible and make the U.S. more dependent on foreign sources
of matural gas in the future, BLM needs to be honest about its intentions. More
important, BLM needs to drop its lip service to protecting the environment and be honest
that it cares only about maximizing methane production from federal leases in the Basin
regardless of the irreparable impacts of such development on the other resources of the
Basin.

The people that have made their living in this often times harsh and unforgiving land
since the Basin was homesteaded in the 1800s deserve nothing less.

On the other hand, if BLM committed to collaboration, coordination, cooperation, and
consultation, Northern Plains remains committed to working with BLM to develop and
adopt an alternative that will ensure responsible methane development in the Basin.

Sincerely.
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Mark Fix
Chair, Northern Plains Resource Council Coal Bed Methane Task Force

Michael Reisner
Counsel for Northern Plains Resource Council
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443-7294 Frederick F. Sherwood
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September 2, 2005

Bureau of Land Management

Attn: Mary Bloom

111 Garrvowen Road

Miles City, MT 59301

(406) 233-2921 (fax)

mtseis@blm.gov VIA EMAIL AND REGULAR MAIL

Co ts on Suppl tal/Amended Montana Statewide Oil and Gas

EIS Federal Register Notice of August 5, 2005 (Vol. 70, No. 150, p. 45417

Dear Ms. Bloom:

Following are the formal comments of the Tongue River Water Users' Association on the
supplemental/amended Montana Statewide Oil and Gas Environmental Impact Statement to be
prepared pursuant to order of the U.S. District Court for the District of Montana.

1. velo 1ssues | bhe Ca 1 5

The Tongue River Water Users’ Association (TRWU) believes that phased development of
coal bed methane (CBM) resources in Montana is essential for numerous reasons. Phased
development will allow time to assess the impacts in diserete, smaller areas before proceeding
with development in other areas, which is critical because of the enormous risks to natural
resources posed by CBM development. Phased development will allow for planned disposal of
CBM wastewater, and will mean that less produced water must be disposed of at any given time.
CBM wastewater discharges that are being dumped directly into Montana's rivers, including the
Tongue River and its tributaries, carry immense risks for irrigators as well as for aquatic life. The
impacts of direct discharges are not yet fully known, but it is widely recognized that direct
discharges to rivers raises the sodium adsorption ratio (SAR) and electrical conductivity (EC) of
the rivers. The TRWU is already seeing an increase in the SAR and EC of the Tongue River. Full
field development will mean that the increases already being seen will be magnified, and may
result in serious adverse impacts to soils and crops. Phased development could help mitigate
some of the adverse impacts, Additionally, phased development may allow for reinjection of
produced water into aquifers that have been dewatered by prior development. Phased
development will also allow time to see what impact surface impoundments for storing CBM
produced water will have on soils, groundwater, interference with rainfall and snowmelt reaching
natural drainages and rivers, as well as the potential increase of west nile virus and other stagnant
water borne diseases. All of the above issues should be carefully and completely analyzed.

11 rotectiol w 0 s Thro Th ication of

Effluent limitations and the application of the best available technology (BAT) are
required for CBM discharges pursuant to the federal Clean Water Act and the Montana Water
Quality Act. The SEIS must therefore take a hard look at all available effluent limitations,
including reducing quantities of CBM produced water discharges, reducing flow rates of CBM
produced water discharges into surface waters, and reducing the concentration of pollutants
discharged from point sources into surface waters. The SEIS should include a complete analysis of
reinjection and treatment of CBM produced water. There are a number of identified methods for
treating CBM produced water, including, ion exchange, reverse osmosis, and freeze-thaw
evaporation (FTE). A discussion of some of the treatment methods is found in the Handbook On
Coal Bed Methane Produced Water: Management and Beneficial Use Alternatives, (2003)
prepared by All Consulting of Tulsa, Oklahoma, and prepared for the Groundwater Protection
Research Foundation, the 1U.S. Department of Energy, National Petroleum Technology Office, and
the Bureau of Land Management.

The impacts that Wyoming CBM development is having on surface and groundwater in
Montana have not been adequately analyzed, to the best of the TRWU's knowledge. Given the vast
scale of CBM development in Wyoming, the impacts that discharges to surface waters upstream in
Wyoming are having on Montana's surface waters must be thoroughly analyzed in the cumulative
effects analysis. Additionally, The impacts that groundwater drawdown in Wyoming is having on
Montana’s groundwater resources must be fully analyzed in the cumulative effects analysis. There
is ample evidence in Wyoming showing that CBM development has dried up numerous water
wells just across the Montana border. The cumulative effects of CBM development in Wyoming
and Montana is a critical issue that requires an in depth analysis. Many, if not most, farmers and
ranchers rely on groundwater wells for domestic use, as well as for stock watering. Mitigation
agreements only provide after-the-fact remedies, and are only good if there is other water
available to tap into when the wells dry up. Additionally, as with any contract, water mitigation
agreements are only as good as the people/companies behind them. Under a full field
development scenario, there may not be other water sources available to fulfill mitigation
agr ts, and the companies behind the ag| ts may not be in existence to provide the
promised water. Our groundwater resources are to precious to gamble away. Ways to mitigate the
loss of Montana's finite groundwater resources must be seriously considered.

Finally, TRWU requests that the impacts to aquatic life be fully addressed. The effects of
sodium bicarbonate, increased electrical conductivity, increased sodium adsorption ratio, and
other characteristics and constituents of CBM produced water on fish and macroinvertebrates
have not been addressed, despite that the Tongue River reservoir and the Tongue River below the
dam are thriving fisheries and spawning areas. Scientific studies showing a decrease in
macroinvertebrates since CBM development began in Montana is available from various sources,
including Bernie Smith, a science at teacher at Colstrip High School. Impacts to aquatic life must
be fully analyzed.

Thank you for the opportunity to comment on these serious issues.

Sincere Regards,

Brenda Lindlief Hall, Attorney
On Behalf of the
Tongue River Water Users’ Association
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BOZEHAN, HONTANA DENVER COLORADG  HONOLULU. HAWAI
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E A R l I IJ U S I l C E SEATTLE. WATHINGTON TALLAHASSIE, FLORIDA WASHINGTON, D.C,

ENVIRONHENTAL LAW CLINIC AT STANFORD UNIVERSITY

File # 551
September 2, 2005

VIA ELECTRONIC MAIL (mtseis@blm.gov) AND CERTIFIED MAIL/RETURN
RECEIPT 7003 2260 0003 4685 3797

U.S. Bureau of Land Management

Miles City Field Office

Attn: Mary Bloom, SEIS/Amendment Comments
111 Garryowen Road

Miles City, MT 59301

Scoping Comments in Response to BLM’s Notice of Intent to Prepare a Supplement to
the Statewide Oil and Gas Final Environmental Impact Statement and Amendment of
the Powder River and Billings Resource Management Plans

Dear Ms. Bloom,

This letter provides the scoping comments of the Western Organization of Resource Councils,
Natural Resources Defense Council, Powder River Basin Resource Council and Wyoming
Outdoor Council (collectively “WORC™) concerning the Supplemental Environmental Impact
Statement and Resource Manag; t Plan A dment (“SEIS”™) for the 2003 Qil and Gas Final
Environmental Impact Statement and Amendment of the Powder River and Billings Resource
Management Plans (“2003 EIS”) announced in 70 Fed. Reg. 45417 (August 5, 2005).

According to the Notice of Intent, “[t]he purpose of the public scoping period is to help BLM
define ‘phased development’ and to identify relevant issues that should be considered and
analyzed in the SEIS/Amendment, in addition to [the Tongue River Railroad and water well
mitigation agreements].” 70 Fed. Reg. 45417 (August 5, 2005).

In these comments, WORC will first “help the BLM define ‘phased development™ and identify
various mechanisms by which the agency can implement such development. WORC will also
demonstrate why a phased development alternative should be the BLM’s preferred alternative for
developing CBM in Montana. Last, WORC will assist BLM “identify relevant issues that should
be considered and analyzed in the SEIS/Amendment” in addition to those two identified in the
scoping notice.

L PHASED DEVELOPMENT.
A. What Phased Development Is.
Phased or staged development is a concept that involves landscape-wide planning of the timing

and location of development so as to prevent and mitigate environmental and societal harm. At
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its core, phased development entails an overarching plan of development that spreads out the
harms created by CBM development over time and over a geographic area so that other uses and
values of the land, including for example ranching and wildlife habitat, can be sustained both
during and after the lifetime of CBM extraction.

The scoping comments of sister agencies on the 2003 EIS demonstrates that the purpose of
phased development is to spread out development over time so as to reduce environmental and
societal impacts. The U.S. Environmental Protection Agency (“*EPA”) in its scoping comments
for the 2003 EIS, asked that BLM consider a “phased development alternative.” EPA explained
that “[a]n alternative that incorporates a phased development of coal-bed methane could help
reduce the significance of impacts by spreading them out over a period of time.” See EPA’s
Scoping Comments for the Oil and Gas Resource Management Plan Amendment and Montana
Statewide Environmental Impact Statement, attached as Exh. 1, at 5.

Comments from the Montana Department of Fish, Wildlife and Parks (“FWP"”) also emphasized
that phased development meant spreading impacts over time. The agency also commented that
phased development would also be necessary to provide for effective adaptive management
strategies. FWP stated that it:

believes that an action alternative capable of reducing or minimizing negative
impacts to fish and wildlife resources must rely on phased development over time.
A phased approach would allow the responsible agencies to evaluate the effects of
development on existing land uses and natural and cultural resources and through
a deliberative adaptive management process, devise stratcgies to prevent or
reduce the detrimental effects of future development found to be irreparable or
[not capable of mitigation].

See Letter from Montana Fish, Wildlife and Parks Providing Comments on Draft Chapter 2 and 4
of the Coal Bed Methane EIS, attached as Exh. 2, at 2. The Montana District Court likewise
noted that “a phased development alternative approach fits hand-in-hand with the adaptive
management approach BLM subscribes to throughout the FEIS.” NPRC v. BLM, No. CV 03-69-
BLG-RWA (D. Mont. February 25, 2005) and Northern Cheyenne Tribe v. BLM, No. CV 03-78-
BLG-RWA (D. Mont, February 25, 2005) (“NPRC/Tribe Order on Merits”) at 19.

B. What Phased Development is Not.
BLM has asserted in the past that because not all the wells permitted by the 2003 EIS would be
drilled simultaneously, phased development was already built into the 2003 EIS." That is not
what phased development means, The EPA expressly refuted BLM’s attempt to charactenze its
2003 EIS as containing phased development in its comments on the preliminary EIS:

3. Agencies need to develop an altemnative for phased-in development

! 1t is obvious that not all the CBM wells considered in the EIS would be drilled instantaneously. Rather, the
number of wells drilled in any given year under the 2003 EIS would have been dependent upon factors such as the
price of natural gas, the availability of drilling rigs, and the speed at which companies and the BLM could process
permits.
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3. Response: Phased-in development is already part of the reasonable foreseeable
development scenario that the preferred alternative analysis is based upon (see
Figure MIN-4 in the Minerals Appendix). It is reasonable to assume phased
development for Montana as there is no infrastructure in place.

C:a izati that requested consideration of a phased alternative were

1 deration by BLM and the State of phasing their decisions in a
manner that obligated the producers to either pace their development to avoid
boom and bust cycles or for producers to move across the production zone to
allow for walter reinjection into previously produced zones. The response is
unresponsive to that substantive comment since it simply notes that industrial
activities may be incrementally be constructed in order to complete necessary
infrastructure.

See EPA Region 8 comments on the draft Chapter 5, Consultation and Coordination, excerpts
attached as Exh. 3, at 2. As EPA said, the 2003 EIS’s plan to leave the timing and geographic
scope of CBM development entirely dependent on the needs and desires of industry does not
constitute phased development, which entails planning time and geographic scope of
development so as to reduce environmental and societal impacts.

C. Implementing Phased Development.

In fact, that argument is refuted by the 2003 EIS itself. The BLM in the 2003 EIS implicitly
recognized that phased development entails planning for development and spreading it out over
time and geography. The 2003 EIS briefly mentioned three means by which it might implement
phased development:

First, the number of rigs in the emphasis area could be controlled and leases
would be developed in stages. Second, the companies would be allowed to
develop production in one geographic area at a time and when complete, move to
another. Lastly, corridors could be left undeveloped to allow for wildlife
movement.

2003 FEIS at 2-4. These three concepts are good places to start for various reasons.

1. Developing leases in stages could help to reduce impacts to surface resources such as
air, water and wildlife. In this phased development of leases, it would be imperative that
before moving on to the next phase, the prior phase of the lease that is developed not only
be reclaimed, but actually restored to its fully functioning capacity to support the
economic and ecosystem values it supported before development. Phased development
of leases would also provide the BLM and other agencies an opportunity to gather
information to use in adaptive management to assess the impacts of the earlier phase, and
if advisable, change the manner in which the next phase is done to address those impacts.
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2. Developing one geographic area at a time could also prevent or mitigate some surface
impacts. By clustering development in one geographic area, development could be
planned in such a way as to utilize common infrastructure such as roads, powerlines, and
pipelines. The facilitation of common infrastructure could provide more incentive to use
electricity to power pumps and other infrastructure, thereby decreasing air emissions.
Developing one geographic area at a time could also facilitate the reinjection of water
from that area into depleted coal seam aquifers in that area or elsewhere.

3. Leaving corridors undeveloped to allow for wildlife movement is a very good idea
that should be considered in the SEIS, but this is not phased development.” In contrast,
phased development to protect wildlife populations and habitat would need to concentrate
on limiting the geographic and temporal scope of development in a given area in ways
designed to leave enough habitat for species to coexist with development at each point in
time during the life of the project, from drilling through extraction to reclamation.

In addition to these concepts, BLM should consider the following in developing phased
development alternatives:

1. Develop one coal seam at a time: Developing one coal seam at a time, with proper
monitoring of the impacts to aquifers both above and below the target aquifer, is the best
way to ensure that groundwater impacts can be monitored and mitigated. Such
development would aid in adaptive management, in that it would provide information
regarding groundwater recharge, inter-aquifer flow, and fluctuations in water quality. In
addition, adopting the one seam at a time approach provides an opportunity to inject
produced water from one coal seam into another that has already been dewatered, thereby
preserving groundwater resources and minimizing surface impacts from the disposal of
produced water. Indeed, WORC believes that reinjection of water to reduce both
groundwater aquifer loss and impacts from disposal of CBM wastewater on the surface
should be a part of any phased development alternative.

2. Clean up as you go: Operators should be required, consistent with applicable law and
lease terms, to fully reclaim disturbed areas prior to moving on to the next phase of
development. Phased development of this type would provide that lands would be fully
reclaimed to a pastoral landscape supporting a variety of uses before other areas are
disturbed. This would also provide adaptive management benefits, in that information
gained from earlier phases could be used to make subsequent phases better. The BLM in
New Mexico has chosen such a phased development alternative as its preferred
alternative in for development on New Mexico’s Otero Mesa. See Exh. 4 (Excerpts of
the Proposed Resource Management Plan Amendment and Final Environmental Impact
Statement for Federal Fluid Minerals Leasing and Development in Sierra and Otero
Counties) at 2-26 through 2-30 and D-10. Whereas that development plan is unsuitable
for Otero Mesa, for reasons that include the likelihood that reclamation would never be

? Leaving wildlife corridors undeveloped would i lanning changes apart from the issue of phased

development. The BLM stated in the 2003 EIS that it would  consider planning issues such as wildlife corridors, but
did not. It must take the opportunity to do so in this SEIS or risk another reversal. See infraat 9.
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successful in that fragile landscape, such a plan should be considered here, where the
possibility of reclamation is a reality.

3. Unitization and Communitization: The Colorado Department of Natural Resources has
recently proposed that the BLM, in its planning for oil and gas development for the Roan
Plateau, utilize unitization as a means to minimize surface disturbance and thereby reduce
impacts to all resources, particularly wildlife. The most recent iteration of this proposal
is attached as Exh. 5. By establishing federal units, Montana BLM could likewise help to
ensure that development occurs in planned phases that minimize surface impacts. With
respect to state and private development, Mineral Leasing Act regulations provide that
BLM may implement unitization or communitization agrcements that provide for
payment of a royalty on production attributable to unleased federal minerals. 43 CFR. §
3162.2-2.

4. Minimizing Surface Impacts by Planning for Shared Infrastructure: BLM-approved
projects and wells should try to minimize surface impacts by utilizing, wherever possible,
existing infrastructure such as power lines, pipelines, compressor stations, water
treatment facilities and rights-of-way.

5. Directional Drilling: Directional drilling should be considered in conjunction with and
as a means to effectuate developing leases in phases, as well as on its own. Requiring
that directional drilling be utilized where viable would reduce surface impacts while at
the same time allowing for more of a lease to be developed.

6. Plan By Management Area: It must be emphasized that there is likely no one-size-fits-
all phased development alternative that would best protect the important resources of a
given area within Montana’s portion of the Powder River Basin. For example, important
wildlife populations such as sage grouse may be concentrated in certain regions, just as
the availability of receiving formations for the reinjection of CBM wastewater will vary
by location. Therefore, BLM should create specific management areas and implement
different concepts of phased development to protect the resources as they vary from one
area to another.

D. The BLM Cannot Rely On Rationales Contained in the 2003 EIS to Limit Its
Consideration of Phased Development.

The rationale BLM provided in the 2003 EIS for rejecting phased development alternatives was
based on the determination in the 1994 RMP/EIS of the areas to be open to oil and gas
development and the stipulations to be attached to oil and gas leases. 2003 EIS at 2-2.
According to BLM, the leasing decisions and stipulations provided for in the 1994 RMP/EIS
could not be reconsidered because “CBM is part of the oil and gas estate” and “[e]xisting oil and
gas leases include the right to explore and develop CBM.” Id. It is obvious from the Montana
District Court’s decision in NPRC v. BLM, No. CV 03-69-BLG-RWA (D. Mont. February 25,
2005) and Northern Cheyenne Tribe v. BLM, No. CV 03-78-BLG-RWA (D. Mont. February 25,
2005), that this was incorrect.
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The Court’s finding that the leases possessed by the companies never granted the right to
develop CBM also refutes the BLM’s second reason for rejecting phased development in the
2003 EIS. In that document, the BLM maintained that phased development would be
“‘unreasonable™ because “each lessee has an investment-backed expectation that its applications
for permits to drill will be considered in a timely manner and approved absent unacceptable site-
specific impacts.” 2003 EIS at 2-4. Given that the | had no expectation that their APDs
would be approved for anything but “exploratory drilling and small-scale development of CBM,”
NPRC/Tribe Order on Merits at 17, this justification is likewise invalid.

Nor does the Mineral Leasing Act, 30 U.S.C. § 181 ef seq., limit the ability of the BLM to
consider, analyze and adopt a phased development alternative. BLM mischaracterized the Act
when it wrote in the 2003 EIS that it “require[s] maximum ultimate economic recovery of oil and
gas from leased lands.” 2003 EIS at 2-4. On the contrary, the regulations implementing the
MLA explicitly require that oil & gas companies balance the recovery of resources with
environmental protection:

A lessee shall have the right to use so much of the lease lands as is necessary to
explore for, drill for, mine, extract, remove and dispose of all the leased resource
in a leasehold subject to: restrictions deriving from specific non-discretionary
statutes; and such reasonable measures as may be required by the authorized
officer to minimize adverse impacts to other resource values, land uses or users
not addressed in the lease stipulations at the time operations are proposed.

43 CF.R. § 3101.1-2.

Last, the threat of drainage does not provide an excuse for BLM to limit its phased development
alternatives in the SEIS. Given that the State of Montana was co-lead on the 2003 EIS, BLM can
and should work with the State again on the SEIS to provide for planning and mechanisms to
prevent drainage of federal resources by state and private wells. Even in the absence of a plan
and/or agreement with the State of Montana, the Mineral Leasing Act provides the means
whereby BLM can implement phased development without losing federal CBM resources to
drainage by private or federal wells. The 2003 EIS used the threat of drainage as one
justification for summarily rejecting a phased development alternative. 2003 EIS at 2-4, This
ignored the fact that the BLM has the authority to require that it be reimbursed for any drainage
of federal mineral resources. The Mineral Leasing Act provides:

‘Whenever it appears to the Secretary that lands owned by the United States are
being drained of oil or gas by wells drilled on adjacent lands, he may negotiate
agreements whereby the United States, or the United States and its lessee, shall be
compensated for such drainage.

30 U.S.C. § 226(d). The Mineral Leasing Acts regulations authorize “equivalent protective
measures” to address drainage, including (1) agreements with the owners of interests in the
producing well “under which the United States may be compensated for the drainage,” and (2)
unitization or communitization agreements that provide for payment of a royalty on production
attributable to unleased federal minerals. 43 C.F.R. § 3162.2-2.
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Indeed, the 1992 RMP/EIS stated: “Areas closed to leasing or areas closed to lease operations
because of contiguous No Surface Occupancy stipulations would preclude any oil and gas
activities, but would not provide the opportunity for protection of drainage; however,
reimbursement could occur by execution of a Compensatory Agreement.” See Exh. 6 (excerpt of
Final Oil and Gas RMP/EIS Amendment, Miles City District, December 1992) at 63.

11 BLM SHOULD CHOOSE A PHASED DEVELOPMENT ALTERNATIVE AS ITS
PREFERRED ALTERNATIVE.

A. A Phased Development Alternative Is Most Consistent With FLPMA

A phased development alternative that provided for CBM extraction while preserving other uses
of the lands for future generations is most consistent with the BLM’s organic statute, the Federal
Lands Policy and Management Act, 43 U.S.C. §§ 1701 et seq. (“FLPMA”). Congress enacted
FLPMA in 1976 in order to provide a comprehensive statutory framework for the BLM's
administration of public lands. FLPMA provides that the BLM "shall manage the public lands
under principles of multiple use and sustained yield." 43 U.S.C. § 1732(a) (emphasis added).

Multiple use is defined as "the management of the public lands and their various resource values
so that they are utilized in the combination that will best meet the present and future needs of the
American people . . . a combination of balanced and diverse resource use that takes into account
the long-term needs of future generations for renewable and nonrenewable resources, including
but not limited to recreation, range, timber, minerals, watershed, wildlife and fish, and natural
scenic, scientific and historical values.” 43 U.S.C. § 1701(c) (emphasis added). This concept of
stewardship requires the “harmonious and coordinated management of the various resources
without permanent impairment of the productivity of the land and the quality of the environment
with consideration being given to the relative values of the resources and not necessarily to the
combination of uses that will give the greatest economic return or the greatest unit output.” 43
U.S.C. § 1701(c).

"Sustained yield" is defined as "the achievement and maintenance in perpetuity of a high-level
annual or regular periodic output of the various renewable resources consistent with multiple
use." 43 U.S.C. § 1702(b).

Last, FLPMA also provides that the Secretary of Interior shall take any action “necessary to
prevent unnecessary or undue degradation of the lands.” 43 U.S.C. § 1732(b).

It should be obvious that phased development, by spreading both the benefits and liabilities of
CBM extraction out over a longer time period, would better provide for the long-term needs of
future generations for renewable and nonrenewable resources than an unplanned race to develop
CBM as fast as possible in order to maximize short-term corporate profits and governmental
royalties. The fact that experts predict that natural gas supplies will continue to decline in the
coming decades further emphasizes that a slower, phased approach is more consistent not only
with FLPMA's multiple use mandate but also with securing the nation’s energy supplies in the
long term.
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It should also be obvious that the preservation of the economic and ecosystem resources of the
land through the lifetime of CBM extraction in the region best fulfills FLPMA's multiple use and
sustained yield mandates. Planning so that development proceeds at a pace and in a manner that
protects present uses and resources is the only way to ensure that it proceeds without permanent
impairment of the productivity of the land that would defeat "the achievement and maintenance
in perpetuity of a high-level annual or regular periodic output of the various renewable resources
consistent with multiple use." 43 U.S.C. § 1702(b).

In contrast, a failure to implement phased development would conversely violate BLM's
responsibility to take into account the long-term needs of future generations for renewable and
nonrenewable resources, as well as to prevent unnecessary or undue degradation of the lands.
This is demonstrated by the fact that the BLM admitted in the 2003 EIS that it had expressly
declined to consider a level of development that could sustain resources and uses, other than oil
and gas extraction, in the study area. 2003 EIS at 5-36 (“C-38: How many wells can be
permitted and still sustain the land and animal life that exists today? R-38: The maximum
number of wells that could be drilled and still sustain current resource levels was not analyzed in
the EIS.”).

B. A Phased Development Alternative Is Most Consistent With The BLM’s
NEPA Obligations.

The purpose and need of the 2003 EIS reflected the proper balance between resource extraction
and other uses. It stated that BLM would use its analysis of oil and gas impacts, and particularly
CBM, to “to analyze options for BLM to change its planning decisions by considering oil and
gas management options including mitigating measures that will help minimize the
environmental and social impacts related to CBM activities.” 2003 EIS at 1-2 (emphasis added).
As discussed above, phased development would best meet the objective of minimizing
environmental and social impacts by spreading them out over time to reduce the magnitude of
environmental impacts and to prevent a boom-and-bust development scenario. Indeed, the
Montana District Court concluded, a phased development altemative would not hinder BLM's
stated goal of “minimiz[ing] the environmental and societal impacts related to CBM activities™
but in fact would further this objective. “NPRC/Tribe Order on Merits at 12-14.

1Il. OTHER ISSUES THE SEIS NEEDS TO CONSIDER AND ANALYZE.

A. Changing Planning Decisions.
The Purpose and Need of the 2003 EIS stated that BLM would use its analysis of oil and gas
impacts to “to analyze options for BLM to change its planning decisions.” 2003 EIS at 1-2

(emphasis added). However, that promise was left unfulfilled. None of the alternatives in that
document considered any changes in planning decisions. In fact, BLM stated that the FEIS did

* Itis also worth ioning that the regulations impl ing NEPA state: “The NEPA process is intended to help
public officials make decisions that are based on und ding of envi 1 | and take actions
that protect, restore, and enhance the environment.” 40 C.F.R. § 1500.1(c). As demonstrated above, as well as by
EPA and FWP, a phased development alternative would best promote actions that protect, restore, and enhance the
environment.
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not consider whether to close areas to leasing or whether to change any existing lease
stipulations from the 1994 RMP/EIS. 2003 EIS at 2-2 to 2-3. This despite the fact that the BLM
recognized that existing lease stipulations were insufficient to protect numerous wildlife species.
2003 EIS at 107 (“C-131: In Chapter 4, Wildlife, under Assumptions, the BLM admits that
existing sage grouse stipulations are inadequate but does not revise them. R-I3I: Leasing
decisions are outside the scope of the plan.”); id. at 5-96 (“Changing lease stipulations [is] [sic]
beyond the scope of this document.”).

Given that the purpose and need defines the range of alternatives that an agency need consider in
an EIS, BLM's failure to consider alternatives explicitly provided for by the EIS’s purpose and
need rendered the range of alternatives in the 2003 EIS inadequate. Muckleshoot Indian Tribe v.
U.S. Forest Service, 177 F.3d 800, 812-14 (9"‘ Cir. 1999). Moreover, FLPMA mandates that the
BLM evaluate its leasing decisions, including where CBM should and should not be developed
and if developed, what stipulations should attach. BLM’s Land Use Planning handbook makes
clear that FLPMA and its implementing regulations require the agency, in developing an oil and
gas amendment to an RMP, to consider which areas should be open or closed to leasing and what
stipulations should apply to those that are open. BLM Land Use Planning Handbook, BLM
Handbook H-1601-1 at 114,

To remedy this error, BLM must do what it said it would do in this SEIS. The EPA agrees. The
EPA recommended in its scoping comments on the 2003 EIS that BLM’s altematives analysis
should identify (1) areas where CBM development “cannot avoid creating significant
environmental impacts and should be closed to leasing” and (2) areas that “require lcase
stipulations in order to reduce environmental impacts to an acceptable level.” See Exh. 1 at 5.
WORC agrees with and adopts the comments of the Northern Plains Resource Council and EPA
with respect to its position that the BLM must reconsider its leasing decisions in the SEIS.

B. Direct, Indirect and Cumulative Impacts.

WORC maintains that the BLM did not take a sufficient hard look in its 2003 EIS at numerous
resources. WORC has attached an excerpt of its Reply Brief in Western Organization of
Resource Councils v. Clarke, CV 03-70-BLG RWA (D. Mont.), and adopts the contents therein
for purposes of these scoping comments, for the BLM's use in identifying and remedying the
issues that still need to be addressed in the SEIS. See Exh. 7. Those hard look issues are still
extant, having been dismissed without prejudice by the Montana District Court, and therefore
need to be addressed in the SEIS to avoid future litigation. In addition, WORC adopts by
reference the comments of NPRC treating the issues that BLM must address in the SEIS, found
under the heading “Significant Remaining Issues with 2003 FEIS/RMP that BLM Must Address
in Supplement” at page 15.

In particular, with respect to cumulative impacts the BLM must address the fact that the Montana
2003 EIS considered development over a twenty-year period, whereas the Wyoming EIS
considered development over only a ten-year period. The Wyoming RFD predicted a total of
approximately 81,000 wells over the twenty-year period but only 50,000 wells over the ten-year
period were analyzed in the Wyoming EIS. Consequently, over 30,000 Wyoming wells were
excluded from the analysis in the 2003 Montana EIS due to the discrepancy in time periods
analyzed in the two state EISs. This discrepancy caused the 2003 Montana EIS to fail to
consider in its cumulative impacts analysis the accompanying 30,000 additional wells that could
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occur in the Wyoming portion of the Basin during the second decade of the 20-year period that
was purportedly analyzed.

1V.  CONCLUSION.

WORC views this SEIS process as providing the BLM a chance to collaborate with the State of
Montana, WORC and others to craft an alternative that will ensure the responsible development
of CBM resources for the benefit of this and future generations. WORC stands ready to offer its
expertise and cooperation in this endeavor.

Respectfully submitted on behalf of Western Organization of Resource Councils, Natural
Resources Defense Council, Powder River Basin Resource Council and Wyoming Outdoor
Council,

On September 2, 2005, by:

eith G. Bauerle
Earthjustice
1400 Glenarm Place, Suite 300
Denver, CO 80202
Telephone: (303) 623-9466
Facsimile: (303) 623-8083

Attorney for Western Organization of Resource Councils, Natural Resources Defense Council,
Powder River Basin Resource Council and Wyoming Outdoor Council.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

HEGION 8
999 18™ STREET - SUITE 300
co 80
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FEB - | 2001

Ref S8EPR-EP
Jan Sensibaugh Acting Director
Montana Dep of Envi I Qualiry
P.G. Box 200901
Helena, Montana 59620-0%01
Mart Millenbach, State Director
Bureeu of Lund Management
P.0. Box 36800

Billings, Montana 59107-6800

RE: EPA’s Scoping Comments for the Oil and
Gas Resource Management Plan Amendment

and Montana St je Envi
Impact Statement
Dear Ms. Sensibaugh and Mr. Millenbach:

With this letter EPA is submitting comments on the scope of the Environmental Impact
Starement (EIS) that is to analyze the potentisl impacts of proposed oil and gas, including coal
bed methane (CBM), development in Montana. These comments focus on key issues for
consideration and analysis in this upcoming EIS and R Management Plan (RMF)
Amendmeut. EPA supports plans that assure this surce of clean energy, natural gas, be
developed expeditiously as long as such plans provide for proper protection of the environmen:
and nawral resources. Some of the following issues have been discussed in meetings berween our
stafis in September of 2000 and January of 2001, and we would like to take this opportunity to
elaborate further on them.

EPA’s Involvement

We understand that the Montana DEQ, as the lead agency for the State of Montana, and
the Bureau of Land Management (BLM), as the lead feceral agency, have offered “Cooperuting
Agency” status lu other governmental entities. In view of EPA's Clean Water Act (CWA) and
Safe Drinking Water Act (SDWA) authorities, which are described in more detail below, it would
be appropriate that EPA be included as a cooperating agcucy in the process of developing this
. EIS. However, onr ahility to effectively participate is dependent upon sufficient staff-to-staff

efforts, including involvement with the Tribes and other stakeholders in Montana and Wyomin.
We are unable to it to b ing a cooperating agency unless supplemental travel finds are

' A ﬁ.-.w.- Rocyslad Poper
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provided by the lead agencies. We therefore request that BLM consider if financial support is
available for these efforts.

EPA’s authorities related 1o the proposed actions are outlined below.

. Clean Water Act Section 402, 33 U'.5.C, Section 1342, and 40 CFR Parts 122-125.
Under Section 402(b) of the CWA und 40 CFR Part 123, EPA has authorized the States
of Montana and Wyoming to issue National Pollmant Discharge Elimination System
(“NPDES") permits for discharges of palhutants from point sowues into wators of the
United States located in Momana and Wyoming and excluding Indian country as defined
at 18 US.C. 1151, As you are aware, various coal bed mﬁhmopu-mhwappﬁed
to the States of Wyoming and M for NPDES permits to discharge water produced
mrmopummsmommdﬂmum&lm EPA retains an oversight and
partnership role in state NPDES programs. As described in 40 CFR Fart 123, Subpart C,
EPA revicws propoted state NPDFS permits for compliance with CWA requirements.
For discharges in Indian country (a term that is defined in 40 CFR Section 122), EPA has
direct implementation suthority fur issuing NPDES permits.

+  Clean Water Act Section 401, 33 U.S,C. Section 1341, and 40 CFR Part 121. These
piovisions describe EPA’s role in addressing certain discharges in one state that may affect
. the quality of water within any other state.

. Section 303(d) of the CWA, 33 U.S.C. Section 1313(d) and 40 CFR Part 130. These
provisions require states to ideatify waters that need Total Maximuin Daily Loads
(TMDL3) end to establish TMDT < for them, with an oversight and partnership role for
EPA In addition, EPA is under a court order to approve or establish TMDLs for all
waters on Montana’s 1996 Sectiv 303(d) list of waters needing TMIT 5 by May 3, 2007,

. The Safe Drinking Water Act (SDWA), Sections 1421 through 1429 and 40 CTR Parts
144-147 regarding underground injection control (UIC). Should produced water from
CBM operations be injected into the ground, Class IT and/or Class V UIC permits may be
necessary. EPA and the States administer the UIC program in order to pravide protection
to ymderground sources of drinking water and public water systems under provisions of
the SDWA, Part B. EPA administers the Class V UIC progrant in the Stule of Montana
and all classes of UIC welis on Indian country lands in Montana and Wyoming. EPA has
approved 's program for administering the UIC program for all five classes of
UIC wells and Montana's program for administering the UIC program for Class IT wells,
and EPA retains an oversight and partnership role with these States for these programs,
EPA's approvals of the States” authorities to administer these programs du nul extend to
Indign country.

A

. Section 309 of the Clean Air Act, 42 U.S.C. Section 7609. This provision calls for EFA
review and on the savi | impact of major federa! actions to which the
National Frvironmental Policy Act (NEPA), 42 U.S.C. Section 4332(2)(C), ap.pﬁas.

. Executive Order 13175. This Order requires federal agencies to insure meaningful
opportunty for and timely input by tribel officials in the development of regulatory
pwumhathawmmuﬁm The Excoutive Order reflects the federal

1's trust responsibility to federally-recognized Indian tribes. Pursuant to this
mmspunu‘biﬁty the federal government establishes regular wid meaningfial consultation
and collsboration with tribes on a government-to-govemnment basis when federal activities
may affect Indian wribes.

Consistent with the responsibilities mentioned above, EPA intends to provide technical
information and support to Montana, Wyoming, the Crow Tribe, and the Northern Cheyenne
‘Jribe, as described below. EPA will perform rhese functions regardless of whether it is formally
designated as a cooperating agency for this EIS, although EPA will make every effort to
coordinate these functions with the EIS process as appropriate. We will specifically focus our
cfforts, in additinn 1o our NEPA review role, on the following:

. EPA will providc technical assistance, as appropriate, to further the joint development of a

. TMDL on the Tongue River at the border between Montana and the Northem Cheyenne

Tribe and at the border between M and Wyoming, Currently, EPA and the State of
Montana are subject 10 a court order that prohibits NPDES permits for new or increased

. discharges until all necessary TMDLs are establisned for a particuler water quality imited
segment (WQLS). (See September 21, zwommlmu.nm:mmmmu

CV 97-35-M-DWM, U.S. Distnict Court

for the District wMomu,wmmanﬂon) The Tongue River, the Powder River and
the 1.ittle Powder River have been included on Montana’s 1996 list of WQLSs, thatjs -
these are streams that need TMDLs.

. EPA is currentlv processing an application from the Crow Tribe to administer Clean Water
Act water quality standards, pursuant io Section 518 of the Clean Water Act and
40 CFR Section 131.8. The Crow Tribe submitted its application in June of 1999. The
thu'nctnymel'ﬁbembmmdadn:ﬂ.lpthmntoEPAinIummofzommdﬂu
Tribe antivip g  final application to EPA this year. )

H Under Section 402 of the CWA, EPA will provide a technical and economic analysis of
“Best Professional Judgement” (BPI) for the gement of CBM produced waters.
Public participation and meetings regarding EPA's development of BPJ fur COM
discharges will be coordinated with the lead agencies and, to the extent possible, may be
comiined with the public participation process managed by the lead agencies. We
anticipate that by June, 2001, EPA will have u draft BPJ policy ready for public review.

‘A
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. EPA is now prmm;ppﬁamamﬁonkadam%rmm LLC for twy Class V
UIC area permits on Redstons's CX Ranch west of the Tongue River. Redstone's
application currently proposes a total of six injection wells. (The pertinent applications
were recejved on December 15, 2000 and December 26, 2000 and are now referenced as
EPA UIC Area Permit No MT5901-00000 and MT §509-00000.) Public participation
and meetings regarding review of tnis application will be coordinated with the lead
agencies. EPA anticipasey it will provida the lead agencies and intercsted partics a draft
permit and "Statement of Basis” for this UIC permit decision by March 30, 2001

Sutmmary of Scoping Comments

For the Tongue River, EPA supports s collaborative approach between the Montana
DFQ, the Wyoming DEQ, the Crow Tribe, and the Northern Cheyenne Tribe to develop
inerstate water management plans to assure that CEM operstions Jo not causo any water quality
vuurdards violations. We are particularly concerned with protecting all designated uses, and thus
water quality, of the river and its tributaries. In order to protect these designated uses, it would
be appropriate to develop & Totsl Maximum Daily Load (TMDL) to establish water quality
rargets on the Tongue River at the border between Montana and the Northern Cheyeane Tribe
and at the border beoween Montana and Wyoming, At the same time, we support o process to
wssign assimilative capacity for the Tongue River among the parties listed above who express an
interest,

Similarly, on the Powder and Little Powder Rivers, which do not flow through or adjacent
:olmhmwunwlmdt mmtmﬂnmmmmumuusumof%mgw
uses and in resolving their own allocation of these streams”
mumhmmmy mmofmmmmwmmymhmm
communication regarding the water quality impacts of coal bed methane operations. We
understand that these interstate discussions will address the manner is which water quality
standards ar the border will be defined. We encourage these efforty und suggest that these
interstate issues be included within the scope of this NEPA analysis to provide for poblic
involvement on these matters as appropriate.

E?hhuhldumﬂmmn;udmpubﬁcwumpmnwmm@mm
activities in the Powder River Basin. EPA does jcipation in this lcad agency
and snulti-state process. Wemnss&em“hnwl@mtnnﬂwﬁur&cm
degree of public participation in their CWA and SDWA permitting and related actions. For
integration and efficiency, we requext liat the co-lead agencies coordinata with us to develop
public. participation to jointly manage these processes within the context of this NEPA procass.

EPA will roview and comment, as appropriate, on various sections of the EIS as provided
by the lead agencies. To the extent resources allow, EPAw]‘.I]mmdmeuungufunmpmﬂm
agencies as requested by the lead agencicy. We are ially
discussinns regarding the scope of analysis and mmn:b!yﬁ)rueuhhdwdopm udths

‘A

development of alternatives. We hope that some early input in the imtial determination of the
scope of issues to be covered in this E1S wili allow EPA and the other governmental parties to
resolve any outstanding issues up fron: and early,

We belicve that the interests of the Crow and the Northem Cheyenne Tribes need to be
ﬁaﬂvcunmdmd:ntluﬂs Their economic and natural resources will be impacted by CBM
de We ge the co-lead agencies to invite tha Crow and Northern Cheyenne
Tribcno, icipate as cooperating agencies for this EIS.

EPA’s point of sontact for Cnal Bed Methane activities in Montana is John Wardell,
EPA Montana Office Director at 406/441-1123 ext. 238. EPA's contact for this EIS aciivity is
Cindy Cody, NEPA Chief in EPA's Denver Rogional Office at 303/312-6228. We have

lished the following technical and Jegal team to assist in this E1S effort and our related CBM
program actions im Montana:
Name Function and Program Lhone
Wes Wilsnn NEPA 303/312-6562
Mike Reed NPDFES permits 303-312-6132
David Hogie UIC pevmits 303-312-6137
Barbara Burkiand Tribal Assistance Program 406/441.1141 ma 236
Jean Belille Environmental Justice 303-312-6291
Julie DalSnglio Water Quality Standards 406/441-1140 ext 256
and TMDLs
Peggy Livingston CWA and SDWA legal 3U3-312-6858
Office ul Regional Counsel
Kimi Matsumoto NEPA and Indian Jaw 303 312-6875
Office of Regional Counsel
sA
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Please those EPA employees directly on any matter related to theis arcas of

expertise. We Jook torward 10 working with the Momans DEQ, the BLM, the Crow Tribe, the
Northem Cheyenne Tribe and the other cooperating agencies on this EIS.

Sincerely,
Mﬁﬁﬂh—r——‘

Max H. Dodson
iste Regions] Admisi
Protection and Remediation
Encl Detailed Scoping Comments by EPA, 10 pages

EPA to Redstone Gas Partners, January 10, 2001, 5 pages
LPA to BLM Buffals Field Office, August 10, 2000 and January 2001, 11 pages
EPA to Wyoming DEQ, December 20, 2000 and January 5, 2001, 7 pages

oc:  Clifford Bird in Ground, Crow Tribe
Jeri Small, Northern Cheyenne Tribe *
Denuis Flemmer, Wyeming DFQ

. Al Pierson, BLM, Wyoming

Greg Hallsten, Montana DEQ
Arnt Compon, Montana DEQ
Mary Bloom, BLM, Miles City Field Oftice
Bud Clinch, Montana DNRC
Tom Richmond, Montana Board of Oil and Gas
Bruce Williams, Redstone Gus Partners
Paul Beels, BLM, Buffalo
Bill Bear, South Dakota DNR

EPA Kegion 8 Scuping Comments — Ol and Gas Resource Management Plan (RMF)
Amendment and Montana Statewide EIS

NETA Process Issues

There are many couimon issues between the. States that need interstate coordination. Please refer
10 similar comments provided by EPA for NEPA scoping on: 1) Wyoming BLM Powder River
Coal Bed Methane EIS, deted August 10, 2000, and 2) Wyoming RT.M Buffalo and Plate River
IMP Amendment and Powder River Oil and Gas EIS, dared January 10, 2001, copies enclosed.

Tribal coordinativa

I£ appropriate and concurred on by the Tribes, this NEPA proeess could include Indian lands as
pan of this EIS since would simplify and expedite future NEPA compliance documents for the
Tribes as they could be tiered from this programmatic E1S, Tmmﬂuhepmnﬂmiyrﬂwmin
de\elopms:hcgwaplmudnm}ymmpoﬁrthlﬁs in defining the R bly F

and in the possibl Mnmﬂmmmmfw
cmmitmq' or rrmammns polmﬂll conflict across these Tribal and Srate boundaries.

Meeting all applicable water quality standards may include differem v additional water quality
standards on Tribal land, Currently EPA is processing a Clean Water Act application for
“treatment s & state” (TAS) from the Crow Tribe. The Crow Tribe submitted its TAS
gpplication in June, 1999. The Northem Clicyenne submitted & draft TAS application to EPA in
January, 2001. We encourage the lead agencies to discuss with the Tribes the schedule and
implications of these CWA spplications.

Powder River and Billings Resource Management Plans (RMP)

DLM acknowledges that projected develop fwwﬂbndnwthmmwanmpmdmh:
md?owﬂu&waMMmdwhqummm As planncd, these RMPs
will be updated 10 include a general analysis of af least 10 years of reasonable foreseeable
development (RFD) as projected by the prod The RMP is the best place to identify general
w'odumunmelbods g well spacing. It is also appropriate that the RMP evaluate 2
umlmd nppm:hto dwelonnmt 1o address drainage as well as determine the broader

Since BLM has stated that the RMP will be updated based on this EIS process, the document
should be clear as 10 what information is updating Uve RMP. EPA suggests that BLM separate
the information that will he used to amend the RMP into & specific chapter or sttachment so that
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the public can easily understand the process nd it's implicatiuns. This goes beyond simply stating
that the £1S i5 an wnendment to the RMP

" bla F, e Th

The ble i ible develop (RFD) has a large impuct on the NEPA analysis for
CBM production. Ptqmmmuwwqﬂwthenmbunfmdbodmahm(@mmmbe
drilled in the project unﬁvmapprmmtd; 10,000 wells within the Powder River Busin in
Montana to as-yet mined addiional wells in the sntire state. Our concern is that BLM is
unly proposing to analyze the RFD for 10 vears of development. This approach will segment the
impacts by only iooking a1 the development for the next 10 years. Reasonable forecasting is
implicit 1 NEPA. und federal agencies should attempt to predict the environmental effects before
they are fully known; unless obtaining such information is itseif uarcasonable. (See, for example,
481 F.2d 1079 D.C. Cir. 1073.) BLM has vstimated CBM in Wyoming for a 20-year period. The
projections for production in at least some of the areas of the Powder River Basin in Wyoming
m“mmwwfmwmzmouwmmmmwmm
EIS Coal Bed Methune Activity Breakd

We recommend that BLM and the State comsider a “full field develog _m"opmﬁrR!-'Dby
mmmunmlmmwﬂlmmudMMamammwmm

of the M Oil and Gas Board, 1n areas uf'the state other than the
Pcwdermmnusm, an IWFD proposal from producers is not yet available. A full field
dmommhﬁmmmthmemmwmmmoﬁom
1502.22 regarding incomp

The RFD should cover full field development of the resource since BLM has alresdy leased most
of the resource in the Powder River and Rifling RMP areas, Although water production from full
field development will not ocour simultaneously from the total projected well numbers, there are
some impacts which are cumulatively dgnilficam. For sxample, the sarface disturbance impacts
remain for a period longer than 10 years if the wells are not plugged and abandoned and surface
reclamasion of roads is not carried owl immediately when productiun has fallen off and a field is
shut in. Similasly, luwered ground water potentiometric surfaces for the coal bed aquifer will
persist for years after water production begins 10 decline or production ceases, Another example
may be the persistence of soil dispersion affeuis for arcas imrigated with produced waters with high
Sodium Adsorption Ratios (SAR). Soil dispersion and subsequently hard pan appearance could
be a delayed response not evidenced in the irrigated soils for a decade or morc after irrigated with
high SAR. For thesc i easons, impacts that will extend beyond 10 years need to be evaluated for
the full amount of projected development. The projected development should be baced on how
ther ineral will be ted and not sinaply on the mumber of wells projected by the
produccrs over the next 10 years.

Project Scope vs. Analysis Scope

For this comprehensive EIS, the full scope of the project area of methane developimcat in the
Powder River Basin geographically exiends into Wyoming where methane production is located
iust zouth of the Montana border an the Tongue, Powder and Little Powder River watersheds.
Because the methane play in Wyoming is currently occurring ut & ruch foster rate and Wyoming
15 approving well permins at the rate of approximately 100 - 200 per month, this EIS should
analyze the impact from full fieid deveiopment across these State lines. We undersuuml that
Wycming BLM is now developing an RFD covoring full Geld development in the Powder River
Basin CBM FIS. (See BLM's Wyodak Final EIS, and Notices of Intent for preparation of EISs
on the Wyoming Powder River Basin Coal Bed Methane EIS uxd Wyoming BLM Buffalo and
Platie River RMP Amendment and Powder River Oil and Gas EIS.) This EIS in Montana should
identify the process for coordinating these joint efforts by the BLM Field Offices in Wyuining and
Montana to identify impacts within the Powder Rivar Basin that go beyond state lines.

The scope of analysis area needs to extend beyond the project wea. DLM ia responsible for
making surc thet downstream standards that may extend beyond the project area are met.
Specifically, the BLM regulations at 43 CFR Section 2920.7(b) (3) and 43 LFR 3162.5-1 wssure
compliance with Federal or state waica quality standards and a prefe for the produced water
wbeﬁmndofwmwmthmbmutommm 1 the imtended

| method in these hed is surface water discharge, then DLM should analyze the
dowmnwnnnp-mmdnmdepmdso!dymuﬁnpmdstmpmmmdumwmmof
no significant impacts.

Information from the Powder River Besin in Wyoming should be used to evaluate the potential
for development and the associated impacts that are connected with impacts in Montana. Other
inter-stute coordination efforts may also impact the viability of alternatives that rely on surface
water discharge for produced water in the EIS, They include the waste load allocation amd “Total
Muxomam Daily Load" (TMDL) deierminations between thesa States and between these States
and these Tribes, We recommend that this EIS evaluate impacts and mitigation possibilities based
on the stream assimilative capacities and include any waste load allocation determinations within
the affecied watersheds. memwﬂmmdmwﬁhmmmmm
suthorities.

Because of the cumulative impacts from Wyoming CBM produced water discharges upon these
streams, EPA suggests that the analysis scope for thus EIS be based on a watcrshed approach,
BLM may wwn 1o consider having the Miles City BLM office manage the Tongue River
watershed analysis including the Wyoming portion of that drainage, while the Wyoming Powide
River Basin CBM EIS by the Buffalo BLM office would focus on tha watershed analysis for the
Powder River, Little Powder River, and Belle Fouche River watersheds.




Scope of the Proposed Alternatives and Miligation

The E1S shonld be comprehensive in analysis of altematives in order to meet the CEQ
requirements to “sharply define the issues and provide u clear basia for choice among options by
the decision maker and the public " {See 40 CFR1502.14) The EIS should not exclusively use the
number of wells as a comparison measure for the different alteratives. ELS allematives should be
based on an adequate range so they sharply define differential Jevels of impacis to natural

EPA ds that alternatives be based on different levels of mitigation as well as
differert levels of development. This approach allows cu-lead agenciee to identify all realistic
alternatives that fully develop the ("BM mineral resource with various amounts of impacts to
narural resources.

An EIS ar RMP amendment with alternatives that do not incorporate the resolution conceming
surface water dus-:hargu mn‘d require future modification of DLM's and/or Montana’s preferred
the States should be thoroughly incorporated into any
aliernatives and decisions. However, neither the Stste of Wyoming or efther Tribe are
cooperating agences al this poinl. Thercfore a gpecific process of incorporating the interstate and
State/Tribal resolution of differing water quelity protestion approaches should be considered that
pmwdasﬁunpprnpriuepu‘blicp:rﬁdpmmuuuﬂym-udmﬂumquirmfanﬂn
40 CFR. ) 50%.1(c). TIulplﬂuf!heCEQ\lEPAF refers to ci 5t when another
decision document the environments] documents to the decision-maker,

ies are d 10 muke ilablo to the public, hefore the decision is made, any part of
that other document thnt relates to the comparison of alternatives.

One importam purpose of the F15 is to idenify all significant impacts that will result from the
sction in the future and how they will be monitored and mitigated. Post-project munitoring is
necessary and should be requised to determine if impact projections are accurate. However, 2
ﬁammpmcessfmmomomshommthumwmummnw
making predi igh modeling or using professivrial expertise in the E1S basad on sound
professional experiance.

For example, allowing surface discharges up to the point of impairment of water quality
srandards, unacceptable erosion, or flooding and sedimentation is not consistent with the i intent of
NEPA. NEPA requires identification of p jal impacts ( natural o be prosp
beyond || dummw-unefwmpimumtk a discharge permit. Future impacts lhauld be

ipated in a warer 2 plan and mitigarion that would avoid these impacts should be
mptacewhmmemmsm

Also, if modeling shows that only minimal amounts of produced water can be dischargad to the
surface befyre significant impacts or an in-stream water quality standard violation would be
observed, it makes sense to identify that problem up front and correct it with appropriuic
miugation such as subsurface injectivn. This will avoid forcing the operator to shut down during
production, to assess and implement mitigation measures or alterative disposal methods.

There may be mgnmcant impacts related to construcung oil ami gas praduction inf astructure due
to the “boom and bust” nature of the cual-bed meth I Therefore we suggest that
the range of alternatives include a phased development alternative. Tust s determining where oil
and gas development is appropriate, determining when develupnent is oppropriate is also a
consideration of the RMP. An akemative that incorporates a phased development of coal-bed
methanc could help reduce the aguﬁm of impacts by spreading them out over a period of
time, Preparing infs for peak prod doring a boom results in environmental
impacts that could have been minimized through a planned or phased approach to development.
For example, 2 phased approach would reduce impacts from lurger volumes of surface water
discharges that would be encountered .rdrmm and production are allowed to proceed without
timing In addition, compl m:!—bed h wlhvumpsmwuun;
resources when there is no available pipeline or pip rparity 10 port the prody

Leasing Decisions and Significant Impacts

The previous RMP for the Miles City Field Office opened & majority of the area to oil and gas
development for Jeasing and most of the public resource has subsequently bam leased. Itis

unclear whether the scope of the these RMP Amend, wi]lmdud.e o these p
leases or possibly adding CBM-specific stipulations to these exisling leascs. We age BLM
10 address (wo issues iated with thie 1d ine ereas where oil and gas

development can not avoid creating significant environmental impacts and should be clused to
leasing; and 2) specifically idemtify arcus that require leaze stipulations in order 10 reduce
environmeratal mpacts 10 an acceptable Jevel.

Surface Disturbance Impacts - Wildlife and Roadless Areas

Including travel management planning in the Resource Management Plan would also help
minimize surface impacts. Oil and gas production relies on roads to drill and service wells during
production. Projections anticipate up to 10,000 cil and gas production wells in the M

poruon of the Puwder River Bagin, Although all wells will not be in production simultaneously,
this level of development over time will have significant surface disturbance impacts without
mitigation or planning incorporated ino the EIS and RMP, For exampie, there are areas within
these watersneds that are roadless or ai least curremly have minimal habitat fragmentation. Pan
of the managemen pian should address alternatives that will reduce wildlifc hobitat fragmemation
Alternatives should include mitigatior: that will minimize rosd construction and require
reclamation of necessary roads after wells have been abandoned.

Connceled Actions

Addinonal gzs pipeline capacity in the Powder River Basin will certainly encourage additional
CBM wells 1o be built to carry the product 1o merkets. In fact it is the practice of this indusry
thus far to first make their capitol investment in the pipeline and then fallow that investmen: with
loration and lster production. Although the specific markets or pipeline routes may rot be

X




known, there are aspects of gas transportation that can be anticipated such as compression
facilities. These connected aciions and the possibly concurrent NEPA analysis that might be
undertaken by the Federal Energy Regulatory Commission (FERC) need to be thoroughly
sddressed in the EIS and incorp d into the ble f ble develnpment scenario.

Public Participation

In additicn 10 the NEPA process for public participation. Montana with its authorized NVDES
pmmpmui:lesfocandmmpumparuﬁp\bnmwuhmiom Any new standard

such as efiucat limitations and BP] determi tions 83 well as proposed NPDES permits include
. certain public participati i with as 40 CkR Pant 25. L addition to these
i -cqmnmmttmemuﬂm y and regul i designed to encourage public

participation in the NPDES permitting process. meﬂ;le.&atﬂmltmﬁ) of the Clean Water
Act requires that copies of all permit applicarions and permits bo made available to the public. In
!dlhunn. 40 CFR Section 123.30 specifically prohibits these states from imposing restrictive
g requiren upon bers of the public who may wish to challenge Lhose permits in
court, There is also a requitement in 40 CFR Section 130.7(c)(1Xi) for states to allow for public
wmof:otalmmmmdaﬂylMﬂM)u]mMuthmmemmg
lemg Prmsm Ini its direct implementation role un Indian lande, EPA will he responsible for
g these 2s well. We hope that EPA and Montane will undertake 2 joint
pubhe puunpmon plln for our combined CWA activities,

Air Quality Impacts

Fur the far-field impacts to Class [ areas east of the Powder River Basin, & reasonably current air
emissions inventory will be required. The air emissions inventory should include net anly the
project related emissions, bul slso ail air emissions resulting from deep well cil and gas
development. coal mining and train transportation in the Powder River and Tongue River Basins.
These air emissions will need to reflect those that are 1casonsbly expected to ocer during the life
of the proposcd project,

Mitigation of air quality impucts should be analyzed evan if air pollution controls are outside the
jurisdietion of the BLM. This analysis of both the improvements in air quality and their associated
costs will allow the public and decision-maker to have ilic necessary information with which to
make somments and 1o make a decision as to what BLM would like to occur with the federal

minerals.
EIS Cumulative Effects Analysis Issues

EPA suggest the major issues, snvironmental receptors and mitigation be part of the EIS analysis
for direct, indirect and cumulative impacts. See particularly CEQ Guidance “Considering
Cumulative Effects Under the Nutional Environmental Policy Act”, January 1977 and the
applicable regulations at 40 CFR 1508.7.

. The definition of cumulative impacts from these regulations states:

. Mitigation -

“Cumuiarive impact” is the impact on the environment which results from the
ircremental impact of the acticn when added to other past, present, and
reatonably foreseeable finure actions regardless of what agency (Federal or
nor-Federal) or person undertakes such other actions.”

The different categories presented under each issuc below may not be a compleic list. For
example, there may be additional mitigation that is identified as BLM and Montana work through
the process. In addition, it may becoms apparent during the EIS analysis that the issue identified
below does not presen a significant impact.

Tssue - Changes to surface water quality

Receptors - Surface water ecology(environmental)
Tmesrml wology (mwmwual) .

(=801,
(socio

Causes - Water qualiry changes due CBM production discharges
Effects - Violanon of in-stream water yuality standards, changes to aquatic
- populations and types of specics, changes to types of terrestrial species,
in sodium adsorption ratio in stream leading to a decrcase in alfelfa

or cther irrigated crop y:rld:

Waier management requirements that would involve discharge treatment,
re-injecnng producdm'l wate for disposal or as aguifer recharge,
evaporation ponds, pape water to alternative discharge point, alluvial
aquifer recharge projects, determining a waste load allocation muy become
necessary 10 continue to allow discharges of production water

Equity of mitigation is another consideration; since mitigasion should
not be solely placed on the later or last producers nor solely on one
govermmental entity versus another.

Geopraphic Scope -  Defined by downstream changes to water quality
Temporal Scope - As long as discharges occur unless soil dispersion peceists or is not evident
far alonger time period

Issue - Ground water depletion

Receptars - Powder River Basin coal bed aquifus (health) (socio-economic)

Causcs - T.nwer potentiomerric surface due to coal bed methane production

Effects - Loss of drinking water wells, loss of irrigation and stock watering wells

Mitigation - Re-inject into cool bed aguife pensation to impacted ranchers or
Tribal governments




Geographic Scope -
Temporal Scepe -

Basin wide
Concurrent with lower potentiometric surfaces due to CBM production

Issue - Changes to stream channel hydro-morphology

Surface water scology (environmental)

Mitigation -

Gengraphic Scope -
Temporal Scope -

Tu-muulewlagr(mmmm-i‘)
Soxtnars (sock

Eroumﬂmdm sedimemaron, ecological changes from displacement of
species and introduction of new species,
Additiona! stream Sow volume from coal bed methane production surface
water discharges increases the sediment carrying capacity of the system
Changes from ephemeral to perennial flow at the beginning of production
Changes from pereniial 1o ephemeial flow at the end of productinn
Water management techniques that include re-injecting production water
for disposal or as aquifer recharge, eveporation ponds, pipe wate: to
alternalive discharge points, alluvial aquifer recharge projects
memmdmmwnhm»toﬂwrmwndmms

be

Issue - Methane migration 1o other aquifers and the surface -

Recepiors -
Effects -

Cause -

Mitigation -

Grugszphic Scope -
Temporal Scope -

Ranchers (safety/health) (secio-economic)

Safety hazerd it gas mi Into icd structurs (residence or ranch

out buildings), edditional cost to replace affected agricultural or drinking
water wells

Once sufficient head is d fram the production zone, potentiometne
surﬁoemeﬂummﬂdmyuetndnnkmswwnqmﬁuﬂhnwthemd
bed methane production zone throuyh natural
mcnmmhasfmluandhmumﬂnwshunpmpﬂymwlmdnr
plugged and abandoned wells in addition to geophysical 1est holes,
Hazard ussessment for potential gas migration through well record reviews
end delineating geologic features that would increase potential for gas

migration

Basin wide hut could be limited to areas determined 10 have potential for
methane migration

Could extend beyond production period as long as coal beds are
depressurized enough to allow methane 10 be minimally produced

Issue - Venting methane during well testing and exploration

Receptors -

terrestrial evology (environmental)
global warmirg {environmental) (socio-cconomic) (health)

. Effects -

Csuse -

Mitigazion «

Geographic Scope -
Temporal Scope -

Changes 10 tenesirial populations near the well, global warming

Methane is vented to the atmosphere dunag well 1esting when wells are not
connected to pipelines.

Determune other metkods for testing wells without venting to the
atmosphere, shut in test wells after testing is completed until pipeline is
connected

Ignering global warming, impacts would bepmummtolhe well

Periods of time when the gas production valve is open and the well is not
connected to a pipeline

Tssue - Surface Impacts

Receptors -
Effects -
Causes -

Mitigation -

Geographic Scope -

. Temparal Scope -

Terrestrial ecology (environmental)

Loss of hebitat acreage, habitat fragmentation

Surface disturbance from additional roads and utilities build om to service
coal bed methans pi o d human p

Drill multiple wells from one pad, require reclamation after production is
completed including roads, recuce wtility disturbauce with loeal electric
power generation, remove exdsting roads in areas where no production is
likely especially in unique habirat areas on federal or Tribal lands

Basin wide in pruduction arcas,

As long as surface disturbance peraists

Issue - Protection of Endangered Species and Species of Concern

Receptors -

Geographic Scape -
Temparal Scope -

Black-footed [tie1, Dald Eagle and Ladies Tresses Orchid (sted )
Mountain Plover (proposed for listing)

Sturgeon Chub and Black-tailed prairie dog (cadidate for listing)
Sage Grouse (species of concern)

Species extinction

Loss of habitat us indirect changos to ecosy

hanges species

populations

Inventory critical habitat areas, reduce or eliminaie surface disturbance in
eritical habitat area, zero surface water discharge if activity could impact
critical habitat or known populations, restore lost critical habitat or
populations in other lucations on foderal lands

Basin wide X

As Jong production impacts persist

Issue - Air Quality impacts

Raceptors -
Effects -

Class I Airsheds (environmental) (socio-economic) {health)
Reduced visibility in valusble natura) view-sheds with special focus on the




Causes -
Mitigation -

Geographic Scope -

Temporal Scope -

Northern Chevenne Class ] aiy yuality arca

Fmissions from gas compression facilities and fugitive dust from
production activity

Using low cmission power supplies, local methane electricity generation to
develop electric compression capability

Northern Cheyenne Reservatiun

o :

“row Reservation
National Parks in South Dakota
Cloud Peak Wilderness Area
During CBM production
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EXHIBIT 2




Ms. Mary Bloom

Coal Bed Methane Program Manager
U.S. Bureau of Land Management
111Gasryowen Road

Miles City, MT 59301

Mr. Greg Hallsten

CBM EIS Coordinator

MT Dept. Environmental Quality
1520 East 6° Ave.

Helena, MT 59620

Dear Ms. Bloom and Mr. Hallsten:

The purpose of this letter is to provide commeats from Fish, Wildlife & Parks (FWP) on draft
Chapters 2 and 4 of the Coal Bed Methane EIS, including elements to be incorporated into the
preferred alternative. FWP apologizes for the lateness of these comments, but because these
chapters comprise much of the philosophical underpinning of this document, it was felt
necessary to give adequate opportunity to perform a thorough review.

FWP notes that the alternatives as outlined in Chapter 2 are all conditioned upon assumption of
full-field development of coal bed methane (CBM) resources in Montana. While this constraint
may provide a common basis trom which to evaluate the relative merits of alternatives B, C and
D, it precludes consideration of a development scenario capable of reducing detrimental impacts
to fish and wildlife resources through adaptive management strategies.

Many of FWP’s concems are rooted in significant gaps in baseline biological information and
the fact that the impacts of full-field development on fish and wildlife populations are therefore
unknown at present and will not be known until after the development is actually underway.
Even alternative B, which emphasizes natural and cultural resources, allows for the construction
of 6,680 miles of roads, 20,697 miles of utility corridors, and indirect impacts to wildlife on
0.88-4.7 million acres. Some of the impacts associated with this magnitude of surface
disturbance and habitat fragmentation can be anticipated and reduced through good planning and
mitigation (e.g. routing roads to avoid disturbance to individual sage grouse lek sites or

P. O. Box 200701
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406-444-3186
FAX:406-444-4952
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reclaiming disturbed lands with native vegetation). However, other effects cannot be anticipated
in advance, particularly the cumulative impacts on long-term viability of fish and wildlife
communities. For example, the combined effects of roads, utilities, disturbed land, and increased
recreational use may all have unforeseen impacts to prairie dog towns and associated wildlife
species, such as the mountain plover, burrowing owl and ferruginous hawk.

Based on this dilemma, FWP believes that an action altemative capable of reducing or
minimizing negative impacts to fish and wildlife resources must rely on phased development
over time. A phased approach would allow the responsible agencies to evaluate the effects of
development on existing land uses and natural and cultural resources and through a deliberative,

‘adaptive management process, devise strategies to prevent or reduce the detrimental effects of

future development found to be irreparable or unmitigatable.

As such, FWP recommends that a phased development approach be added to the conditions of
Alternative B. Timing and spacing of the phased approach needs to be determined, but it is
suggested that a starting point would be to lease and permit 20-35% of the potential lands
{(depending on geology), with clustered development. This would provide an opportunity to
monitor the development and production of CBM for a period of time adequate to assess to
effects on natural and cultural resources. It would also provide opportunities to use deferred
lands as a control for comparative purposes. Data compiled should be sufficiently robust to
provide a statistically valid assessment of the effects of development on wildlife resources.
Results should be used to. provide a feedback mechanism to adjust development methods on
subsequent phases. These then become mitigative measures, which should be monitored for
effectiveness.

The concept of phased development should be incorporated into the Preferred Alternative, as
well. As described below, the Preferred Alternative should incorporate other elements of both
alternative B (emphasis on natural and cultural resources) and alternative D (emphasis on
existing uses). Elements of these two alternatives are interrelated and are from FWPs
perspective, critical to a well balanced, sustainable approach to CBM development. Water
quantity and quality and soils are as fundamental to sustaining agriculture as they are to
sustaining aquatic and terrestrial wildlife values. Likewise, the long-term maintenance of
wildlife communities is dependent to a large degree upon the sustainability of agriculture as a
prevailing land use. Components of the Preferred Alternative should include:

1) All well production water should be treated at dispersed water treatment facilities (as
described in Alternative D) before release to surface waters or to agricultural or industrial
sites for beneficial uses. The quality of this water should not only be suitable for
irrigation and livestock, but also suitable for amphibians, waterfowl and fish. Given that
ephemeral streams, low-discharge streams, and springs may experience significant
reductions in flow due to the lowering of the aquifers, the treated water should be made
available to supplement the flow of these springs or streams as necessary for mitigation

purposes.
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The wildlife stipulations (used on BLM lands and described in Table 4-34) should be
refined and made 2 requirement for all federal and state lands. These refinements are
detailed in our specific comments on Chapter 4;

There should be the habitat management goal of no net loss of sagebrush-steppe habitat
in order to maintain populations of sage grouse and other wildlife species dependent upon
these habitats. This balance can be maintained by reclamation of disturbed lands
(including rights-of-way) and conservation easements as an in-kind replacement.
Reclamation of disturbed sites should include replacement of the original shrub
component to ameliorate habitat fragmentation;

Restrictions on the numbers and placement of wells, utilities, roads and compressors
should be as described in Altemative B.

FWP also believes that the Industry should be responsible for some of the costs that FWP will
incur as a result of CBM development. These measures should be made a condition of any
further permitting. Specifically, Industry should provide funding for:

Adequate enforcement to deal with increased human use of this area;

Additional improvements and staffing to accommodate increased recreational use at the
Tongue River Reservoir State Park.

The development and implementation of study plans to evaluate the effects of phased
development on all fish and wildlife resources which is anticipated to require two full-
time biologists (one fisheries and one wildlife).

Specific comments on Chapters 2 and 4 are provided as an attachment to this letter. Please direct
specific questions on wildlife issues to Heidi Youmans (444-2612) and fisheries issue to Don
Skaar (444-5686). FWP also welcomes the opportunity to meet with your agencies to explore
the specifics of a phased approach and how it can be incorporated into the EIS.

Enc.

Sincerely,

e
M. Jeff Hag ._!

Director

Don Hyppa
Don Skaar
Heidi Youmans
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Comments provided by Montana Fish, Wildlife and Parks on draft Chapters 2 and 4 of the Coal
Bed Methane EIS, 8/28/01

‘ Chapter 2—Alternative B

e It is stated in Table 2-2 that under this alternative, abandoned roads would be
rehabilitated and closed. This is a good general guide, but if environmental
consequences are minimal, and access is provided to public lands by these roads, then
consideration should be given to leaving them open. Before doing so, a Travel Plan
should be developed so that the entire road system can be managed from the
standpoint of minimizing effects on wildlife.

Chapter 2—Alternative D

e There should be some discussion about the water rights issues associated with the use
of the treated production water. What legal mechanisms will be required to use the
water? How will it be decided who gets to use the water? Will this set up conflict
with existing users, in terms of seniority issues? If water was available, FWP could
potentially want to lease some of it for instream uses.

Chapter 4—Impacts
Land Use and Realty

o Loss of carrying capacity for wildlife as a result of regular use of well access roads by
industry, plus recreationists, could be expected to 1) exacerbate the effects of habitat
fragmentation (reduced habitat capability/security because animals are inhibited from
crossing roads due to disturbance; road-related mortality) and 2) on both private and
public lands, such disturbance/reduced habitat security could re-distribute big game
species to other private lands, resulting in conflicts with private landowners and
agriculture (potential for damage to crops and stored livestock foods such as
haystacks and silage).

Recreation.

e Reduced habitat security/habitat capability caused by dramatic increases in roaded
access (well roads) could result in reduced wildlife viewing/hunting opportunity, as a
result of redistribution of wildlife to areas with lower road density/higher habitat
security. Increased roaded access may increase driving opportunity, which can be
inversely related to viewing or hunting opportunity.

Vegetation

o Page 4-95. It is stated: “Under all alternatives, the TLMD requires the revegetation of
. any area of an oil and gas pad site not being used afier drilling has been completed.

-
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o Sites are typically seeded back to native grass species. Some areas on the pad and
road may be devoid of vegetation and have gravel or scoria placed on the surface as
long as the well is in production. The road and pad site would be re-claimed if the
well was taken out of production.”

FWP believes it would be more appropriate to require reclamation to habitat types in
the same proportion as has been disturbed, rather than simply seeding them back to
native grasses. Reclaiming only with grasses could have a large impact on wildlife
associated with those vegetation types that will not be replaced. This is best
illustrated by the statement under Alternative B (page 4-96, second to last paragraph):
“Full-field well development is estimated at 18,300 wells in the RFD. If these wells
are distributed evenly over habitats by the proportion of habitats with bituminous coal
beds, a total of approximately 59,475 acres would be directly impacted.
Approximately 26,962 acres of grassland vegetation, 12,292 acres of shrubland, 8,525
acres of forest land, and 2,379 acres of barren land could be potentially impacted, if
wells were distributed in proportion to the amount of acres in each habitat type.”

By these calculations, less than half of all wildlife habitats will be replaced in kind.
All of the 12,292 acres of shrubland could be important sage grouse habitat. If it is
disturbed and then replaced with grass species, it is lost forever to sage grouse, now
threatened by federal listing under Section 7 of the ESA.

Wildlife

The discussion of wildlife is heavily reliant on the redistribution of individuals due to loss of
habitat or disturbance. Community relationships aren't discussed (redistribution/loss of
populations, competition between sympatric species/populations when selective advantage is
conferred to the species most tolerant of human disturbance (including predator/prey
relationships)).

Conclusions don't address the potential for wildlife species to become imperiled to the point
that they could be listed under the ESA, or the short- and long-term ramifications of such a
listing. Ramifications of a listing would include state and federal responsibilities and
mandates to recover a listed species and land use constraints that would affect CBM
development, as well as other land uses on public, as well as private, lands.

This section is overly reliance upon "redistribution” of wildlife in response to disturbance
and habitat loss. In some circumstances, redistribution is not a realistic outcome of certain
habitat impacts, or habitat loss.

Given the arid and seasonally harsh weather conditions in eastern Montana, loss of one
critical habitat component in a given area (c.g., a water source) - can render a larger area
uninhabitable for a species/population. Seeps, springs and other near-surface water sources
are a critical habitat component for wildlife. Since such water sources are expected to be
lost to groundwater draw-downs and hydrological effects, alternatives should address the
effects that loss of these water sources may have on wildlife populations.

In the case of territorial and less mobile species, the loss of a major habitat component
(wintering area, seasonal breeding pond, brood rearing area) could result in outright loss of
individuals or populations over a broader area.
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Page 4-103, Table 4-34. Use the 500-year floodplain instead of the 100-year. Raptor nests:
distance should be % mile for ferruginous hawk and golden eagle. Can be 1/8 mile for
osprey and Swainson’s hawk. Use the bald eagle plan for that species. The bald eagle plan
(Montana Bald Eagle Working Group 1994) should be reviewed and cited in this document.
Page 4-103, Table 4-34. Why the 80 acre threshold for prairie dogs? No literature citation or
rationale is presented. Protection of all prairie dog towns is recommended in order to reduce
the likelihood of listing under ESA.

Page 4-104, Ist full paragraph. The statement is made that “Many of the direct and indirect
impacts of CBM development on wildlife would occur regardless of the number of CBM
wells developed.” Maybe the types of impacts would be the same, but the magnitude of
those impacts is logically going to increase with an increasing number of wells.

Page 4-104, [mpacts from management common to all alternatives. The statement that
“Animals displaced by oil and gas development in eastern Montana usually would have more
land where they could go in response to disturbance than would animals in western Montana™
is made without scientific documentation. Animals in eastern Montana occur where they
occur because they are provided with their needs in those locations and not in other locations
that are probably already occupied if they are acceptable to that particular species. This
statement also assumes that all wildlife is mobile and can move, which is not true.

Page 4-104, Impacts section, Ist paragraph. Mention is made that the potential for impact is
related to the timing of disturbance, severity of winter, etc. It seems that this sentence was
referring to game species, since hunting pressure is mentioned. This discussion should also
talk about non-game species, which comprise 83% of vertebrates.

Page 4-105, Alternative A. This section needs to address the effects of habitat fragmentation.
Also useful would be to review and cite Joslin and Youmans (1999). A copy of this
document is enclosed.

Page 4-108, second full paragraph. The use of [ngles (1965} as a reference for target shooting
of prairie dogs in not good. A suggested replacement is: Vosburgh, T.C. and L.R. Irby. 1998.
Effects of recreational shooting on prairie dog colonies. Journal of Wildlife Management
62:363-372.

Page 4-108, third full paragraph. It is stated that “Therefore, while important, protecting a %-
mile radius area around leks as specified in the stipulations, is inadequate to avoid impacts on
displaying and nesting birds and does nothing to protect much of the breeding area or any
wintering areas. This stipulation is not adequate to avoid impacts on sage grouse from CBM
activities. Sage grouse will be impacted by CBM activities that accur within 2 miles of sage
grouse leks or within winter range.” The stipulation referred to in this quote is presumably
the one in Table 4-34 that prohibits surface use or occupancy within % mile of a lek. If the
stipulation is inadequate (as the text suggests it is), then it should be changed.

Page 4-110. With respect to the discussion on amphibians, a good citation to use is: Maxell,
B.A. 2000. Manag of M 's amphibians: a review of factors that may present a
risk to popnilation viability and accounts on the identification, distribution, taxonomy, habitat
use, natural history and the status and the conservation of individual species. A report to the
USFS. Region 1. Order No. 43-0343-0-0224. University of Montana Wildlife Biology
Program. 161 pp.

Page 4-113. Section under Federal Candidate Species. Three candidate species are
memtioned, but only one is discussed. What are the others? They need to be discussed as
well. Mitigation measures need to be developed for the black-tailed prairie dog.






